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IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
 
STATE OF IDAHO,  
 
          Plaintiff-Respondent, 
 
v. 
 
JOSE PALOMINOS, JR., 
 
          Defendant-Appellant. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
 
          NO. 43789 
 
          Canyon County Case No.  
          CR-2015-9090 
 
           
          RESPONDENT'S BRIEF 
 
     
      Issue 
Has Palominos failed to establish that the district court abused its discretion by 
imposing a unified sentence of 10 years, with two years fixed, upon his guilty plea to 
felony injury to a child? 
 
 
Palominos Has Failed To Establish That The District Court Abused Its Sentencing 
Discretion 
 
 Palominos pled guilty to felony injury to a child (amended from lewd conduct with 
a minor under 16) and the district court imposed a unified sentence of 10 years, with 
 2 
two years fixed.  (R., pp.20-21, 28-34, 46-47, 63-64.)  Palominos filed a notice of appeal 
timely from the judgment of conviction.  (R., pp.67-69.)   
Palominos asserts his sentence is excessive in light of his age, substance abuse, 
status as a first-time felon, support from his girlfriend, purported remorse, and 
willingness to participate in treatment.  (Appellant’s brief, pp.2-5.)  The record supports 
the sentence imposed.   
The length of a sentence is reviewed under an abuse of discretion standard 
considering the defendant’s entire sentence.  State v. Oliver, 144 Idaho 722, 726, 170 
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475 
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)).  It is presumed that the 
fixed portion of the sentence will be the defendant's probable term of confinement.  Id. 
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)).  Where a sentence is 
within statutory limits, the appellant bears the burden of demonstrating that it is a clear 
abuse of discretion.  State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing 
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)).  To carry this burden the 
appellant must show that the sentence is excessive under any reasonable view of the 
facts.  Baker, 136 Idaho at 577, 38 P.3d at 615.  A sentence is reasonable, however, if it 
appears necessary to achieve the primary objective of protecting society or any of the 
related sentencing goals of deterrence, rehabilitation or retribution.  Id.   
The maximum prison sentence for felony injury to a child is 10 years.  I.C. § 18-
1501(1).  The district court imposed a unified sentence of 10 years, with two years fixed, 
which falls well within the statutory guidelines.  (R., pp.63-64.)  At sentencing, the 
district court articulated the correct legal standards applicable to its decision and also 
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set forth in detail its reasons for imposing Palominos’ sentence.  (Tr., p.54, L.21 – p.61, 
L.7.)  The state submits that Palominos has failed to establish an abuse of discretion, 
for reasons more fully set forth in the attached excerpt of the sentencing hearing 
transcript, which the state adopts as its argument on appeal.  (Appendix A.)   
 
Conclusion 
 The state respectfully requests this Court to affirm Palominos’ conviction and 
sentence. 
       
 DATED this 17th day of May, 2016. 
 
 
 
      __/s/_Lori A. Fleming__________ 
      LORI A. FLEMING 
      Deputy Attorney General 
 
 
      VICTORIA RUTLEDGE 
      Paralegal 
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1 changed his perspective quite dramatically. I 
2 think he now has a new apprf!cialion for thP. 
3 conduct Ill.it he engaged in years ago and what 
4 effect it could have on somebody else. I don't 
5 expect him to engage in conduct like that again. 
6 And certainly, I think he would raise his cbikhtm 
7 to not engoge In thot type ot conduct. I think he 
8 would publicly condemn anybody that did so, even 
9 though he has committed that act himself in the 
10 past. So he's a different person now as he sits 
11 here in court, Judge, than he was when he was back 
12 in -- when he was a young man when he committed 
13 this offense. 
14 I'm not asking the Court to diminish its 
15 import or diminish ils seriousness. Whal I am 
16 a!lking the Court is, based on the considerations 
17 now and the things that he's facing, that the 
18 Court consider imposing an appropriate sentence, 
19 but either suspending that and putting him on 
20 probation or retaining jurisdiction and allowing 
21 him lo go through some rehabilitative programming 
22 to demonstrate to this Court and to others his 
23 worthiness for probation. 
24 Thank you. 
26 THE COURT: Mr. Polominoo, did you wioh to 
55 
1 issue of punishment or retribution. Those are the 
2 four factors that guide this Court's sentencing 
3 decision. The Court has considered the plea 
4 agreement entered into in this case, the argurnenls 
5 made by the attorneys here today, the statement 
6 made by the defendant, the statutory provisions of 
7 the Idaho Code that give this Court guidance on 
8 sentencing, including imposition of incArcAration 
9 versus probation and the Toohill factors I just 
10 referred to. The presentence report recommends a 
11 retained jurisdiction in this case. The 
12 parties' plea agreement provides that. 
13 I recognize thot the attorneys make 
14 agreements based upon their efforts to try to 
15 resolve a case and they come in and they 
16 articulate their recommendations in support of 
17 those agreements. The realities are somewhat --
18 well, they're always concerning to the Court. The 
19 Court always takes this seriously. And I'm -- I 
20 understand Mr. Paskett's argument about five-year 
21 fixed minimum, the sentence, but sometimes that is 
22 frustrating to the Court when they turn around and 
23 recognize that the initial charge in this case was 
24 reduced from a charge carrying a substantially 
25 greater sentence to injury to a child in order to 
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1 say anything, sir? 
2 THE DEFENDANT: I know the crime that I've 
3 done is not forgivable. Me and my girlfriend's 
4 pregnancy was unplanned. And I know now that I 
5 have to do something to better myself for me and 
6 my family. 
7 Thank you. 
a THE COURT: Any legal reason I should not 
9 proceed to sentence you, Mr. Palominos, at this 
10 time? 
11 MR. GROVE: Judge, I'm not aware of any. 
12 THE COURT: Mr. Palominos, I need to ask you 
13 this question. The law requires I check with you. 
14 Do you know of any reason that would keep me from 
15 sentencing you at this time? 
16 THE DEFENDANT: (Defendant shakes head from 
17 side to side.) 
18 THE COURT: Is that a no? 
19 THE DEFENDANT: That's a no. 
20 THE COURT: He's shaking his head no. 
21 In formulating a sentence, the Court is 
22 given certain guidelines. First ond for most Is 
23 the protection of society. Second is deterrence 
24 to the defendant and olhers in society. Third is 
26 the poocibility of rehobilitotion. Fourth ie the 
56 
1 facilitate a plea. The lewd conduct that this was 
2 originally charged with carried a possible life 
3 sentence. Injury to a child carries a maximum of 
4 hm yei:m; in cusludy. And I'm not sure the fixed 
5 portion of the sentence sends as much of a 
6 deterrence message to a defendant or others as 
7 what either the charge is or what the ultimate 
a sentence is. 
9 Second thing, the Court has presided over 
10 many of these kind of cases. And they cover a 
11 broad spectrum of conduct all the way from repeat 
12 mature adult offenders dealing with adolescents, 
13 dealing with children. And none of it is 
14 acceptable. I want to make that clear. None of 
15 these violations, victimizations of children is 
16 acceptable. whether they're four or whether 
17 they're 15, 16. But this is not a case where 
18 there's a 18-year-ofd and a 16-year-old who 
19 happened to think that they're boyfriend and 
20 girlfriend. The reality of this case Is the 
21 victim in this case was 9 or 10 years old, maybe a 
22 third grader. And the defendant was an adult man, 
23 18 years old. Even though he's young, clearly 
24 we're talking about a grade schooler, a child. 
25 And I weigh the -- weigh the circumstances of each 
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1 case very carefully In m(lklng these decisions. 
2 And the nature of the offense itself is 
3 extremely aggravating. Again, we're talking an 
4 18-year-old man engaging in pretty significant 
5 sexual contact with a child 9 or 10 years old. 
6 And I believe a relative child. And that it is --
7 the conduct is just egregious. Does minimum fixed 
8 sentences of five years or ten years necessarily 
9 address the issues? I don't know that. Because 
10 the flexibility of a person serving time with the 
11 board of corrections that the board of corrections 
12 has to assess and manage that person's existence 
13 within the criminal justice system is restricted. 
14 I don't know. 
15 You know, it's represented that the 
16 defendant hasn't committed other offenses like 
17 this. And I'm talking about aggravating 
18 circumstances. I don't have any evidence that the 
19 defendant has committed any other acts like this. 
20 I'm not sure. I mean, because there haven't been 
21 charges doesn't necessarily mean that it hasn't 
22 happened. But I have no evidence that it has 
23 hAppened. Rut the defendant does have a bit of a 
24 misdemeanor criminal history. 
26 This is. in mitigation. the defendant's 
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1 will be required to pay to the victim of his 
2 offense an amount of $5,000 pursuant to Idaho Code 
3 19-5307. ·1 he Court will recommend the defendant 
4 be placed in the sex offender case load. 
5 Defendant will be required to reimburse Canyon 
6 County for the costs of the psychosexual 
7 evaluation in the sum of $·1,450, the evaluation 
8 prepared by Or. Michael Johnston. The defendant 
9 is not to have contact with the victim. The 
1 o defendant is not to have unsupervised contact with 
11 minor female children. 
12 And the attorneys can weigh the Court's 
13 decision on this. The reality is this man, who 
14 was 18 years old at the time he committed this 
15 offense, engaged in significant sexual contact 
16 with -- engaging in sex with a child 9 to 10 years 
17 old. And I don't think that it's appropriate that 
18 the defendant be given probation or a retained 
19 jurisdiction on that case·· in that circumstance. 
20 Defendant has had the benefit of having the charge 
21 reduced to on injury to a child case from a charge 
22 carrying the potential life sentence. 
23 From the standpoint of the Slate's 
24 recommendation of a minimum five years fixed, 
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1 first felony offense. His level of remorse Is, I 
2 guess, debatable. At some point he was in denial 
3 of a lot of the conduct. He has demonstrated, 
4 since his plea, more remorse. 
5 So I've carefully reviewed and thought about 
6 this case. And it's the judgment of this Court --
7 judgment of this Court, upon your plea of guilty, 
s you're guilty of the crime of injury to a child, a 
9 felony, as set forth in the amended information 
10 filed August 26th, 2015. You are sentenced to the 
11 custody of the Idaho State Board of Corrections 
12 for a minimum determinate period of confinement of 
13 not less than two years, during which period of 
14 time you shall not be eligible for parole or 
15 discharge or credit or reduction of sentence for 
16 good conduct followed by subsequent indeterminate 
17 period of confinement of not more than eight 
18 years, for a total unified term of confinement of 
19 ten years imposed. 
20 The fine Is $1,000 plus court costs. The 
21 defendant will be ordered to reimburse Canyon 
22 County for the services of the public defender in 
23 the amount of $350. Defendant will be required to 
24 submit a DNA sample and thumb print impression as 
25 required by Idaho Code 19-5506. The defendant 
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1 as if he was on -- placed on probation or a 
2 retained jurisdiction, but the Court feels like, 
3 given some of the mitigating factors in the 
4 defendant's life, the fact he was 18 when he 
5 committed this offense, he doesn't have prior 
6 history, that settin~ a fixed sentence of two 
7 years Is more appropriate because the board of 
8 corrections -- that should enable them to place 
9 him through sex offender rehabilitative 
10 programming and then make a decision as to whether 
11 he's a reasonable risk to be placed into the 
12 community and make that decision at that point. I 
13 don't know that it benefits society, the victim or 
14 anyone else if I've taken that discretion away 
15 from the board of corrections and the parole 
16 board. 
17 But Mr. Palominos, I separate this in my 
18 mind from youthful indiscretion of a young man 
19 which may be involving abusing substances or 
20 alcohol or engaging in improper conduct with 
21 somebody more his own age that he perceives to be 
22 a girlfriend. Your conduct was reprehensible and 
23 you victimized a child. And that's the way I see 
24 it. And given the fact that the maximum sentence 
for injury to child is 1 O years, I think the 25 maybe that would have some impact on the defendant 25 
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1 sentence that I've imposed and fashioned gives the 1 I'll reserve restitution. That's one other 
2 board of corrections an opportunity to engage the 2 term that hasn't been requested, but I will 
3 defendant in rehabilitative programming. And if 3 reserve restitution for a reAsonable period of 
4 they deem he's an appropriate risk, place him in 4 time. 
5 the community for what might be an extended period 5 MR. PASKETT: Your Honor, that's the last 
6 of time with supervision to see if he makes the 6 case I have in front of this Court, if I may be 
7 appropriate adjustments. 7 excused. 
8 Defendant will recP.ive credit for the time 8 THE COURT: You may. Let me just finish 
9 he was in custody. I show that as eight days, May 9 making the record. 
10 13th through May 20th. 10 Mr. Palominos, did you have an opportunity 
11 You have a right to appeal the judgment of 11 lo review that Notice to Defendant Upon 
12 this Court to the Idaho Suµrt1rne Court. You have a 12 Sentencing? 
13 right to file a motion pursuant to Idaho Criminal 13 TH[ DEFENDANT: Yes. 
14 Rule 35 asking Court to modify or correct its 14 THE COURT: You understand what it says? 
15 sentence. You have a right to file a civil post 16 THE DEFENDANT: Yes. 
16 conviction relief proceeding. You have a right to 16 THE COURT: Okay. Do you agree to be bound 
17 be represented by an attorney on those 17 by the information contained in it? 
18 proceedings. If you cannot cifford to hire an 18 THE DEFENDANT: YP.s. 
19 attorney for those proceedings, you can ask that 19 THE COURT: Okay. My recommendation to you 
20 one be appointed to represent you at public 20 is, once you're at the board of corrections, that 
21 expense. You have a right to proceed in forma 21 you engage in all rehabilitative treatment, follow 
22 pauperis. 22 all their admonitions to you regarding rules. 
23 I have a written notice to give you, sir. 23 Follow the rules co thot they can consider your 
24 If you'll review it with your attorney, when you 24 conduct in making a decision about when and where 
25 under~_ta_nd it, please sign _it. 25 you should be placed. Okay? 
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1 If there's nothing else, I'm going to order 
2 the defendant be committed to the Sheriff for 
3 delivery forthwith to the board of corrections. 
4 (Proceedings concluded.) 
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